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This is an appeal oy way of cese stated from a
dacision of the Sccial Security Appeal Ahuthacity ("the
Autnority" ) dated 7 Janmary 1986 dismissing the appeasal
against a decisicon of the respondant,

THE FACTE

The facts are simple. Tne appellant and his
wife are former residents af <ne United States of Americs
who have settled in MNew Zzaland. In JunesJuly 1982 they
were granted natiecnal superannuaticn as provideds for in
Fart I seatlions 13-19 of the Social Security aAct 1964
{"the Act"]. Az from August 1982 bpoth appsllant and hils

in



wife have alss bean in receipt of a United States ratireament
benefit paid by the United States Cowernment through the
Cepartment of Health and Huwpnan Services, Social Becurity

Administraticn.

The respondsent, on becoming aware that the zppellant
and nis wife were receiving in dNew Ysaland both the Mew F=alan
national superannuation and the United States refiréhent
banefits, applied the provisions aof 8 70 of the Act as it
interpreted them and deducted from the pavments of national

superannuation the payments received fraom the U.S.Government .

Section T0(1) of the Act upaon which the respaondent

relied provides:

"(rL) Por the purpocses of this Act, if -

(2) Aoy perzcon gqualified to ceceive a3 benefit
vnder this Fart of thiz act is entitled
Lo receive or reseives, in zespect of that
person or of that perscon's spouse or of
that person'es dependents, or if that
perscn's spouse or any of that person's
dependents 1s entitled to receive or
Teceives, a benefit, penszion, or periodical
allowanmea granted slsewhere than in
Hew Zezaland: and

(D] Tha bemefit, pension, or pericdical allowance,
or any part of it, is in the nature of =2
payment which, in the opinion of the Commission
forms part of a programme providing benaefite,
persions, or periodleal allowances For any
of the scontingenciss for which benefites,
pensions, or allowances may be paid under
this Part of this Act or under the War Fensions
Aot 18%4 which is administered by or on behalf
of the Severoment of the country from which
the bepefit, pension, or periodical allowsnce
iz receiwved -

the rate of the bpenefit or benefits that would

ctherwise ba payable under this Part of this

Aot shall bDe reduced by the amcunt of such over-

seas beneafit, pension, or pericdical allowance,

or part thereof, as the czse mav be, "

The rcesult of the respondent's application of
& T70¢1) was that the U.5. retirement benefits of koth the
appellant and his wife when adgregated totalled 52613,1312 par wae

(M.2. eguivalent), which sum heing greater than the




Mew Zealand natlional supsrannuatien of $207.585 at the
full marriad rate, no H.Z, naticonal eunperannuat:so was

payable.

The appel ant appesled ko the Authoriby.

The Buthoerizy's docision was as Fellows.

" Appzal agsinst decision to apoly the g
provisicns of 5 70 in respect of ponsiocns
paid to the appellant and “is wife From
tha United States of Arerica.

The appellant contributed, durding the

periocd wnils fe whs in practioe as oa

medicsl practitiomner in Lhe United Statcs -

as did bhis employezs from Line o —ime

ta the Govermment Tund from whick he oow
reczives 5 roliremant pensicn. Tha oame

i true in The case of the appoellant's wife

in respact of the perisd during whish she
worked . Their coutrivuticons, and chose

of theilr respective enployers, were compulsory
and were - a5 ws aoTed in Lhe Decision Wo 34780 -
bv way ol & tax. Consoguentliy, in oasr
oponion, the peasicns paysble Lo Lhe

appellanl apnd his wife [oom patt of a
proyzamma which, in terms of 2 70, pravides
for pavacrt of nangians £oo ons of "the
contingencies for which bensfits, pensicns

ar sllowances may bhe paid cnder' Parxt L

oif the Social Security act 1364 L.se,
raciremsnt,

The Commission has ascapzed tThat The
gaction does not provide for aggregatiaon,
and has adjusted tnre zppelianl’s wife's
nationali supersninustion antitlement
accurdingly.

The appeal can ool ke allowed except Lo
the exTent stated in the lest oreceding
pazagraph, i

"he Authority in its decisicr allowsd the aspesl
tao the axtent btooet it found theat s 7001 daoss 2ntitle tho
CommisSzion Lo aggregats the .5, ratirensents of koth —ne
appeliant and bis wits and adustsd the wife's W.%. naticrnal
superanouat ion acourdincly, Th ocihwer raespects it dismisssad

the appeal.

The appellant bas now appoaled oy way of csse
stared sgalnst thar part of the Aathorvicy's decision upholding

Live applicebticn of 5 TO{L! to Lhe anpelliznt'sz case.



The gquestions of law stated for the opinicn of

this Caourt ars:

[a)l Was the information befaore the Auvthorily
sufficient to enable it te determine whether
the retirement benefit paid Lo the appellant
by the Department of Realth and Human Services, -
Sucial Security Administration, im the :
Unitad States of dmarieca ie in ths naturse
af a payoent which, in terms =of 5 70 Social
Security Act 1%64, forms pact of a pragramme
administered by or on behalf of the Government
af the United States of America which orowvidses
nenefits, pensions, or periocdical allowances
for any of the contingencies for which benefits,
pensions, or allowances may be paid under

Part 1 of toe =a8id Act?

tky Is the retirement benefit go received by the
appellant in the pature of 2 pavmant which
forms part of such & prograsmsa?

(o} Have tha provisions of g 127 of the said Act
baan complied with by the sending, to the
appallant, a copy of the Authority's decisicn
dated 7 Janwary 19867

DECISION
puestion [(a)

The ewvidence before the santharity a2 to the nature
of the U.8. retirement bensfit came first from a Report
furnighed by Mr B J Sillet: on behalf of the respondent
to the efferst that inquibiés made on behalf of the respondent
showed that -

" The United Ztates retirament benefit is a
contcibutory tyone pension in that eligibility
ig determined on the Wasis of contributions
made through the Tax zvatem. However that is
not relevant Ln determiming the oaturs of the
benefit, Cuite simply the United States



L

retiremant benefit, paid to the appellant,
is that country's Locome maintenance
ggaistance availabkls for retired perslns
just az naticnal superannuation is this
country's income maintenance assistance
available Lor retired persons., "

Second from a letter written by Mr Gillett

e e e e

to the Director of the Social Welfare Depaztmaent, Helsan,

in which he said:

" In this particular case Mr Roe receives
a United States of America 0ld Age Pensiaon
administered by the Dapartment of H=alith
anéd Human Services Social Sacurity Administra-
tiamn. The pansicon is funded maindly by
compulsory contributicons by empleyed
residents of that country which together
with the amployvers' regquired contribution
are collected by the Treasury Departmsnt
through its Internal Revenue Ssrvice.

The Commigszion has previously decided

that pensions paid uvnder the inited States
of america's Bocial Insurance Systelm are
part of a programms oroviding benefits Zor
the ocontingancies for which national super-
annuation is paid. "

Third from a previous decision of the Authority
(Mo 34 /850 in which it had considered the naturs of
Un:ted States banefit with which this present case is

alss concerned.

The Authority is given wide poawers To Ieceive
evidenns both by way of report - gee 5 1ZM(4) and by way
of statements, documents, iaformation oF matters which i=n
the cpinion of the Authorilty may &ssist it to deal with

the matters before it - see 5 13M(3).

I* was clearly entitled to copnsider the throse
matters rafaerred to abnve-in raaching ita conclusion &5
o the nature of the U.2, reatirement beneiit. In fact,
I did not undarstand the appellant to arqgue either before
the Commission or the Authority that the nature of the
enefit was in any way different from that described by
the Authoraity.



There was, in my view, clearly sufficient
information beforse the Authority to enable it to make
the determination it did in respact of the nature of
the U.5. retiremsent benefit apd Questian {a) must be

answerad Yeg!

duestion (b))

Thiz guestiocn faollows on from estion () and
the answer is not really in doub:. The informaticn before
the Authority +to which I have referred tagetrner with letters
from the U.3.Department of Health and Human Services,

Social Security Administrastion, make it abundantly cisar
that the United States henefit is paid as part of a programm
acministered by the United States Govermmen:. Agsin I 4i4d
not understand the appellant to contend otherwica.

The answer to Question (b] is Yes!

Question (o)

Section 12F of the Act provides:

" On the determination of any appeal ,
the Becretary shall send to the
Lommission and to the appellant a
mamorandunm of the Autheority's decision
and the reasons for the decisian, and
the Commission shall forthwith taks
all necessary steps to carry inta
effect the decision of the Authority.,

The appellant submitted that the Autherity's
decizion, which I have sat out ip £nil eArlier, did not
comply with s 12P in that it did not refer to the wvaricus
arguments addrecsed te it. I do mot acocept that such is
necezzary, All that is reguired is tfhat the dmciz:iap
shauld indicate why the ﬁdthnrity {excapt for the matter
2T aggregation} dismissed the appeal . The Authority's
decision did give a sufficient reason for its decision

where it said:



Conzegquently, in our oppinion, the
pensions payable to tha appellant

and his wife form part of a programms
which, in terms of & 70, provides

for payment of pensions for one aof

"the contingencises for which benefits,
pensions or allowances may be paid under!
Part I nof the Sacial Security Act 1364

i.e. retirement. &
Question {co] must be answered Yeg!

GENERAL

Althouch 1 have dealt with the guesiisns asked
in the gase, The resl isauves troukling the appellant aod

ones which were raised hefore me ware these:

First that the United States benefit is not
paid for any of the contingencies referred
to dn s (1) of the Act: and

second that the appellant and his wife should
be entitled to receive the full W.Z.national

superannuation as well as the full U.2.benefit.

Dealing with tha first mattar - contingancias -
it goes appear that the wording of s 70{1) in which the
word appears may be a little difficult to understand.

The combined effect of = 70(1) (a) and (k) may in relatiom

to the present case be expressed as follows.

If a person qualifised to receive N.Z.natiomal
superannuation regeives & hensfit or pensicn granted ino
the Unitesd States of America and that benefit or pension
forms part of a programme which 13 administer=d oy or oo
behalf of the United Stateg Government providing beasfite

or pensions | far any of the contingencies for which benefits

and pensions are paid in New Zealand) under Fart I of the

Social Welfare Act thano the N.Z.superannuaticn bhenefit
shall be raduced by the amount of the U.S.benafit.

The words "for any of the contingencies for which
henefits and pansions are paid in Mew Zealand" trouble the



appallant. But if I substitute for those words, the

words "of the game type as benefits payable" then I think

tha appellant may undersztand the section more readily.

The U.5. retirement benefit is c¢learly on the svidences

& benefit paid by the U.8. Government of the came type

as é M., national superannuation benefit. Both are D
paid by the respective Governments and both are paid AL

part and parcel of programmes for assistance to age-related
beneficiaries. Trare can be no room for argument that the
U.=. penefit iz not paid for any of the contingencies set

out in Fart I of the Act.

I turn now Lo the appellant's second contenticm,
I note that this was based on the submission that the receipt
of a benefit from a private fund such as the "dMotual Providen
Fund® in WMew Zealand deoes2 not result in a deduction from the
naticnal superannuaticn benefit and so the receipt af the
.5, retirement benefit should not have that effect elthar,
The reascn why the receipt of a private fund does nob result
in a deduction is that the Act, s 70{1}, appliess only to
Government administered funds. It is only Government
adminiszerad funds - such as the U.5. retirement benaefit is -
whigh are reguired tao be deducted. The policy behind that
is ma doubt that Govermments af countries do Dot consider
it their obligatiocn to pay retirement bens=fits to a persan
whan another Government is also doing =o. If a percsalr,
however, wishes to provide for additional retirement henefits
by paying inte a private fund for such purpose, he i3

entitled to follow LhAT courss.

Tne 7.5, retirement fund is not & private fund.
It iz a Gowvernment administered fund and results in the

deduction provided for in & 70(1).

although the answers earlier given Tc the thres
questions peosed in the sase stated determine the result of
this appeal, I have nevertheless dealt with the appel lant s
eXpressed general concerns regarding his benefit in order

to assist him to understand the operaticn of the Sogial



Welfare Act. I trust that he now understands somewhat

batter than previcusly why +the 0,3,

penefits have bheopn
deducted from his and his wi

fa's N.&5, nationpa:l Superannuation.

The appsal must he formally dismissad,

-
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